In a pair of cases decided by 5-4 majorities (Mertens, 1993; GreatWest, 2002) 
INTRODUCTION

Does ERISA
I remedy law intend that the victim of a breach of ERISAproscribed wrongdoing should be made whole? In three 5-4 opinions, the Supreme Court has held not. In Massachusetts Mutual Life Insurance Co. v. Russell, the Court cast doubt on whether victims of ERISA-prohibited conduct may be compensated for consequential injury. 2 In Mertens v. Hewitt Associates, the Court read ERISA's authorization of "appropriate equitable relief' 3 to have disinterred the law/equity division from the era before the two systems were fused in the 1930s, and the Court mistakenly treated the term as excluding monetary relief. 4 In 2002 in Great-West Life & Annuity Insurance Co. v. Knudson, the Court continued this antiquarian vein of interpretation, holding that Congress's authorization of "equitable relief' in ERISA was meant to decompose the American law of restitution into its archaic origins in quasi-contract and constructive trust. 5 The result was to allow the beneficiary of an employer-sponsored health plan to dishonor the plan's subrogation clause, which obliged her, in the event she recovered in tort, to reimburse the plan's outlays for the medical expenses arising from her injury. Attempting to obey the Supreme Court, lower courts have read ERISA to preclude remedy in situations in which wrongful plan administration (almost always in violation of ERISA's fiduciary rules) has caused expense, physical harm, or other suffering. 6 This Article explains how the Court's interpretation of ERISA remedy law has gone wrong. My main theme is that the reach of trust-law principles in ERISA is far deeper and more controlling than the opinions in Russell, Mertens, and Great-West allow. When federalizing the administration of pension and employee benefit plans in ERISA, Congress made a deliberate choice to subject these plans to the pre-existing regime of trust law rather than to invent a new regulatory structure.
ERISA is, in its most important dimension, federal trust law. Substantively, the statute imposes a requirement of mandatory trusteeship on pension and employee benefit plans; 7 it absorbs the core fiduciary duties of loyalty and prudence from trust law and extends them to govern all aspects of plan administration. 8 Congress also intended ERISA to replicate the core principles of trust remedy law, including the make-whole standard of relief. The three remedy provisions of ERISA that allow participants and beneficiaries to recover for ERISA violations, section 502(a), parts (1)-(3), track trust remedy law, which provides just the sort of make-whole compensatory relief for consequential injury that the Court refused in Mertens and GreatWest on the ground that monetary relief was not "equitable." Contrast Bogert's treatise, which explains "the general rule" of law "that the object of damages is to make the injured party whole .... [and that b] oth direct and consequential damages may be awarded."" ' The trust remedy tradition grew up in equity and remains, in the words of the Restatement of Trusts, "exclusively equitable." 11 When transposing trust remedy law to the sphere of pension and benefit plans, the drafters of ERISA were evoking the relief routinely obtainable for breach of trust. By authorizing "appropriate equitable relief ... to redress ... violations" 1 2 of ERISA, Congress meant relief "appropriate" to the trust-based principles of ERISA substantive law. Justice Scalia, the author of the Court's opinions in Mertens and Great-West, candidly admitted that he was unable to explain why Congress would have wanted in the remedy sections of the statute to undermine the very fiduciary duties that Congress was creating in ERISA's substantive law." 3 The decisions in Russell, Mertens, and Great-West were issued over strong dissents,' 4 signaling that the outcome in these cases is not stable. The cases have been greeted with despair in the scholarly and practitioner literature. 15 As the toll of injustice worked under these rulings mounts, and as the membership of the Court changes, the question of the proper construction of Congress's grant of "equitable relief' in ERISA section 502(a) (3) (B) will return to the Court's agenda. This Article explains why "equitable relief' should be correctly interpreted to include money damages. Mertens rested its prohibition against recompense for consequential injury on an implausible reading of the word, "equitable,"
as Congress used it in a single provision of a 110,000-word statute.', Section 502 (a) (3) of ERISA authorizes a plan participant or beneficiary 17 to "obtain ... appropriate equitable relief.., to redress ... violations ...
[of ERISA] or ... to enforce ... the terms of the plan."18 Justice Scalia's opinion for the Court in Mertens held that Congress used the word "equitable" in this provision to intend a contrast between equity and common law as the two had been practiced before fusion occurred in the 1930s, hence to "refer to those categories of relief that were typically available in equity (such as injunction, mandamus, and restitution, but not compensatory damages)."
19 He dismissed-as "vague notions of [the] statute's 'basic purpose' " 2 0 -the trust law context in which ERISA's authorization of "appropriate equitable relief' is embedded. For anyone sensitive to the tradition of equity, it is particularly ironic that the term that the Court interpreted to deny routine make-whole relief to the victims of ERISAproscribed wrongdoing is "equitable." Equity has long been associated with an opposite policy, the maxim "Equity suffers not a Right to be without a Remedy." 21 Exhuming dead law can be an unruly exercise, as Justice Scalia would discover in Great-West, where he had to extricate the law of restitution from the category of "typically" equitable in which he had placed it in Mertens.
2 2 Mandamus, another of his asserted examples of "typically" equitable remedies, was exclusively legal and never known in the equity courts. 23 The contrary assertion is a gaping historical error. Part I of this Article examines the purposes and main features of ERISA, including the remedy provisions, with particular attention to the pervasiveness of the trust model in the congressional design. I then turn to the three Supreme Court decisions that have contorted ERISA remedy law. Much of the mischief in Mertens and Great-West traces to dicta in Russell. I 17. In ERISA parlance the covered worker is the participant; his spouse or other covered dependent or successor is a beneficiary. See ERISA § 3(7)-(8).
18. Id. § 502(a)(3)(B). The full text of ERISA section 502(a)(1)-(3), codified at 29 U.S.C. § 1132(a)(1)-(3), is reprinted infra note 94.
19. Mertens v. Hewitt Assocs., 508 U.S. 248, 256 (1993 the affairs of pension and employee benefit plans conducted by Congress, presidential commissions, and the Departments of Labor, Justice, and Treasury. 25 ERISA was primarily designed to protect pension plan participants and beneficiaries against two hazards, default risk and administration risk, that had revealed themselves in pre-ERISA practice.
Default risk is the danger that the employer (or other plan sponsor) might dishonor the pension promise. Default risk inheres in the structure of a defined benefit pension plan,' 6 because the plan promises today's worker to pay benefits far in the future. Across that interval, the plan can become insolvent, or it can renege in other ways on the pension promise. The movement that led to ERISA effectively commenced in 1963, when the financially troubled automaker, Studebaker, defaulted on its pension plan, 27 frustrating the support expectations of several thousand workers and retirees.
Congress responded by devising in ERISA a set of measures that has largely eliminated default risk. Funding rules require the sponsor to contribute enough to pay for the plan's promises on an actuarially sound basis. 28 Vesting and anti-reduction rules restrict the ability of a plan to impose benefit forfeitures.
2 9 Most importantly, Title IV of ERISA institutes a system of plan termination insurance (modeled to some extent on the federal deposit insurance program that had rescued the banking sys- 26. A defined benefit plan promises to pay a fixed ("defined") retirement benefit, usually monthly, for the lives of the participant and his or her spouse. The benefit is usually expressed as a formula taking into account years of service and compensation. See Employee Benefit Research Inst., Fundamentals of Employee Benefit Programs 56 (5th ed. tem in the 1930s). All defined benefit plans must pay a premium per covered participant into a fund administered by an ERISA-created government agency, the Pension Benefit Guarantee Corporation, which guarantees the payment of most benefits promised under defined benefit plans. 30 The other source of hazard in pension and employee benefit plans, administration risk, refers to the danger that the persons responsible for managing and investing plan assets and paying claims may abuse their authority: They may do thejob badly, 3 1 or misuse plan assets for personal gain, 3 2 or improperly refuse to pay promised benefits. 33 Default risk is mostly associated with the defined benefit pension plan, on account of the potentially decades-long gap between earning and receiving the benefits promised under the plan. 34 Administration risk, by contrast, is common to all employee benefit plans, including nonpension plans (so-called welfare benefit plans) 35 that provide benefits other than retirement income, such as health care, disability and severance income, life and accident insurance, education programs, child care, and the like. Especially when such a plan takes the form of a multiemployer plan, into which many employers pay contributions that are administered by union-dominated trustees, the assets in a nonpension plan are as exposed to abuse as those of a pension fund. Accordingly, the main reason that Congress determined to bring nonpension plans under ERISA's coverage was to subject them to ERISA fiduciary law. ERISA excused them from its other 33. ERISA section 404(a) (1) (D) requires plan fiduciaries to act "in accordance with the documents and instruments governing the plan." Section 503, discussed infra text accompanying note 71, requires the plan to institute written claims procedures, to give reasons for benefit denials, and to provide for review of benefit denials "by the appropriate named fiduciary." 34. One type of nonpension plan, the so-called retiree health plan, also entails significant default risk, because of the long-term nature of the prospective benefits (typically, health care benefits for life). Because, however, such plans are classified as welfare benefit plans, they fall outside both the plan termination insurance system of ERISA's Title IV, and the vesting and associated anti-reduction rules of ERISA sections 203-204. For discussion, see Langbein & Wolk, supra note 27, at 176-77, 187-88, 210-12.
35. Cf. ERISA § 3(1) (defining "employee welfare benefit plan" to include plans that provide medical, accident, disability, death, unemployment, child care, training, and vacation benefits, among others). See generally Langbein & Wolk, supra note 27, at 175-218.
substantive rules, that is, from the vesting, anti-reduction, and funding rules, and from the plan termination insurance program. 
A. Congress Adopts the Trust Model
In the late 1950s and 1960s congressional committees conducted repeated investigations into the affairs of pension and benefit plans dominated by corrupt labor unions, especially the Teamsters. These investigations, most notably that of the Senate's McClellan Committee, led by its chief counsel, Robert F. Kennedy,a? found widespread looting of plan funds through sweetheart deals, kickbacks, and various forms of cronyism.
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Congress responded to these discoveries with the enactment of ERISA fiduciary and remedy law. When combating default risk, Congress had been forced to devise a new regulatory regime, embodied in ERISA's vesting, anti-reduction, funding, and termination insurance provisions. By contrast, when confronting abuse in plan administration, Congress was able to adapt the long-familiar trust model as the regulatory regime, by subjecting ERISA-covered 39 plans to a double dose of trust law. First, the statute imposes a rule of mandatory trusteeship, requiring that "all assets of an employee benefit plan shall be held in trust by one or more trustees,"' 4° who are subject to the strict fiduciary duties discussed below. Second, ERISA extends the ambit of fiduciary duty far beyond the plan's trustees. ERISA requires every plan to "provide for one or more named fiduciaries" who are empowered "to control and manage the operation and administration of the plan. or its assets. 42 Accordingly, ERISA subjects all significant aspects of plan administration to fiduciary duties and remedies derived from trust law, and hence exclusively from equity. 46. ERISA's duty of loyalty is buttressed by the so-called prohibited transaction rules. See ERISA § 406; I.R.C. § 4975 (2000). ERISA's prohibited transaction rules derive not from the common law of trusts, but from a set of prohibitions inserted in the tax code in 1969 to prevent insiders from abusing the assets of charitable foundations. Section 406(a) forbids a range of transactions between an ERISA fiduciary and a "party in interest," defined in ERISA section 3(14) to include fiduciaries, service providers, plan sponsors, and substantial owners of sponsoring firms. Section 406(a) prohibits every sale, loan, or transfer of plan assets to a party in interest and every use of plan assets by a party in interest. A further set of prohibited transaction rules forbids self-dealing by a fiduciary, as distinct from fiduciary transactions with a party in interest. ERISA § 406(b). Because the prohibited transaction rules substantially duplicate or overlap the loyalty rule of ERISA section 404 (a) (1) (A), breach of one often entails breach of the other. The prohibitions of ERISA section 406 are so sweeping that they require an elaborate set of exemptions to rescue such innocent transactions as having the plan make a regular benefit payment to someone who is also a fiduciary. Id. § 408(c) (1) . In addition to the categoric exemptions, section 408(a) requires the Department of Labor (DoL) to operate a procedure for individual exemptions ("administrative exemptions"). The need for this scheme of prohibitions and exemptions, overlapping ERISA section 404(a)(1)(A), is quite doubtful. decisionmaker. ERISA's prudence rule follows the trust-law standard, 48 obliging the ERISA fiduciary to exercise "the care, skill, prudence, and diligence" of a "prudent man acting in a like capacity. 49 In transposing the trust model as the regulatory regime for this new field of federal law, Congress chose not to replicate much of the detail of traditional trust law. 51 Having propounded the two grand principles of loyalty and prudence, the drafters of ERISA could leave the refinements to be worked out in fiduciary practice under regulatory and judicial oversight. As the Supreme Court said in a pre-Mertens case, Congress intended that the courts would look to the settled experience of the common law in giving shape to a "federal common law of rights and obligations under ERISA-regulated plans.
'5 1 Congress also lodged extensive regulatory authority over ERISA fiduciary law in the Department of Labor, which has produced an important body of regulations interpreting the Act.
52
ERISA could be skeletal in absorbing the subordinate rules of trust fiduciary law, because the core principles of loyalty and prudence would allow the courts to import and to modify whatever else they might need as the field took shape. Across the intervening three decades, the federal courts have read ERISA to import a variety of the subrules of trust administration that Congress did not spell out in the statutory text-for example, the duty to inform beneficiaries about significant aspects of trust administration; 53 the duties to col-48. Also derived from the Restatement rule: "The trustee is under a duty to the beneficiary in administering the trust to exercise such care and skill as a man of ordinary prudence would exercise in dealing with his own property .... " Restatement (Second) of Trusts, supra note 11, § 174.
49. ERISA § 404(a)(1)(B). 50. Speaking of ERISA's version of the law of trustees' powers, the Supreme Court has noticed that "rather than explicitly enumerating all of the powers and duties of trustees and other fiduciaries, Congress invoked the common law of trusts to define the general scope of their authority and responsibility." Cent. States I do not mean to say that ERISA simply transposes trust law. To the contrary, ERISA omits large swaths of traditional trust law that are inapplicable to pension and employee benefit trusts. For example, having originated as a branch of the law of donative transfers, the law of trusts has been particularly attuned to the problems associated with successive estates (commonly life and remainder interests).58 By contrast, pension and employee benefit plan trusts are commercial arrangements arising from the employment relationship.
5 9 Congress had no need in ERISA to carry over doctrines of trust law that speak mainly to intrafamilial wealth transfer. Likewise, structural differences between the private gratuitous trust and the employee benefit plan caused ERISA to depart from trust law in various ways. For example, whereas the rules of trust fiduciary law are default rules that the settlor can alter, 61 terested intermediary who is the prototype in ordinary trust law. In interpreting ERISA fiduciary law, the Supreme Court has been sensitive to the need to adjust trust-law principles to the purposes of ERISA. It is a measure of the attractiveness of trust fiduciary law and its attendant remedy tradition that Congress chose to base the new regulatory regime for pension and benefit plans on a model that originated in the distant field of family wealth transfer. Borrowing the trust model spared Congress from having to invent and nurture a new regulatory regime, as Congress had been forced to do in the 1930s when, for example, it devised the federal deposit insurance system for banking. By appropriating the trust model, Congress was able to absorb a mature body of preexisting norms and remedies for a new regulatory mission.
To treat ERISA's calculatedly skeletal trust law as evidencing a weakened congressional commitment to the trust model is a serious error. In Russell, a plan participant sought recompense for the consequences of the plan's severe delay in paying plan benefits. One justification thatJustice Stevens gave for refusing remedy was the argument that the text of ERISA does not explicitly regulate "the possible consequences of delay in the plan administrators' processing of a disputed claim. '64 This observation overlooked the simple truth that untoward delay in making distribution from a trust fund has long been understood to be a breach of trust, and is routinely enforced under ERISA as a breach of the duties of loyalty and prudence .6 5 To expect express statutory regulation in ERISA concerning such details of sound fiduciary practice misconceives how Congress con-63. In the Court's leading precedent on ERISA fiduciary law it said:
[W]e believe that the law Of trusts often will inform, but will not necessarily determine the outcome of, an effort to interpret ERISA's fiduciary duties. In some instances, trust law will offer only a starting point, after which courts must go on to ask whether, or to what extent, the language of the statute, its structure, or its purposes require departing fiom common-law trust requirements. And, in doing so, courts may have to take account of competing congressional purposes, such as Congress' desire to offer employees enhanced protection for their benefits, on the one hand, and, on the other, its desire not to create a system that is so complex that administrative costs, or litigation expenses, unduly discourage employers from offering welfare benefit plans in the first place. structed ERISA. What Congress did in ERISA was (1) to mandate the trust device for all plan assets; 6 6 (2) to make every person an ERISA fiduciary who exercises any discretion over plan assets or plan administration; 6 7 and (3) to prescribe the core principles of trust fiduciary law, loyalty and prudence, to govern all aspects of plan administration. 68 In consequence, Congress had no need to spell out the details, and considerable reason not to do so when legislating for a new field whose contours were not yet fully known.
The Supreme Court's failure to recognize the breadth and inclusiveness of ERISA's loyalty and prudence norms, as well as the intimate functional connection between those rules and the remedy provisions of ERISA, has been a serious error (to some extent remarked by the concurrence in Russell and the dissenters in Mertens 69 ). The consequence has been that the Court has been treating ordinary applications of traditional fiduciary and remedy law as impermissible extensions of the statute.
2. Benefit Determinations. -ERISA also subjects the process of benefit determination, that is, deciding whether benefit claims fall within plan terms, to the trust-based fiduciary model. ERISA plans make millions of such determinations every year. Most are routine matters of administration, easily resolved, but inevitably some denials of claimed benefits become contentious. 70 ERISA section 503 requires covered plans to follow written claims procedures, to give reasons for denials, and to provide for review of denials "by the appropriate named fiduciary," ' 7 1 who is subject to ERISA's duties of loyalty and prudence.
a. The question of what standard of review the courts should apply to such plan decisionmaking when a participant challenges a benefit denial is a matter quite distinguishable in function from the fiduciary rules that govern plan administration. Fiduciary decisionmaking is perforce governed by fiduciary duties, but the standards forjudicial review of fiduciary decisionmaking need not have been. The Supreme Court's determination to be "guided by principles of trust law" 74 even on this question evidences the Court's understanding of just how suffused with trust law ERISA is. Accordingly, it has been especially puzzling that when interpreting ERISA remedy law in the subsequent opinions in Mertens and Great-West, the Scalia-led majorities have given so little weight to the principles of trust remedy law that the drafters of ERISA meant to put in place.
b. Nonpension Plans. -Pension plans resemble private trusts in that fiduciary wrongdoing mostly works only financial injury, by impairing the value of the fund or by refusing to pay benefits due. In such cases, consequential injury, if any, is also mostly financial. ERISA also covers nonpension (welfare benefit) plans; some, especially health care plans, provide )). The standard that the Court adopted gives no presumption of correctness to the fiduciary as a matter of default law, but allows the plan instrument to provide for deferential review. The Court thought it was applying "[t]he trust law de novo standard of review." Id. at 112; see also infra note 121. 1 have elsewhere explained that I think that the Court misapplied the trust-law rule it purported to apply. See John H. Langbein, The Supreme Court Flunks Trusts, 1990 Sup. Ct. Rev. 207, 218 (1991) . The present point is simply that the Court understood that the congressional intent should incline it to be "guided by principles of trust law" when interpreting ERISA. Brnch, 489 U.S. at 111 (citing Cent. States, 472 U.S. at 570).
74. Brnch, 489 U.S. at I11.
in-kind rather than monetary benefits. In these cases, consequential injury more often takes the form of injury to the person. For example, in the well-known case of Corcoran v. United Healthcare, Inc., involving ERISA preemption questions, the plan administrator's wrongful denial of hospital care during the final weeks of a high-risk pregnancy resulted in the death of the fetus and physical and emotional injury to the mother.
7 5
Although such harms differ from those characteristic when there has been breach of a pension trust or a conventional private trust, nothing in the text of ERISA would support a different standard for applying ERISA's grant of "appropriate equitable relief' to such cases. 7 6 Congress deliberately included nonpension plans within ERISA's fiduciary and remedy provisions, and Congress took no distinction within ERISA remedy law between pension and nonpension plans.
B. Federalizing Trust Remedy Law
Congress not only mandated a regime of fiduciary law based on trust law to govern pension and employee benefit plans, Congress federalized the entire field of employee benefit law, by providing in ERISA a preemption clause of unprecedented breadth, an extensive grant of federal jurisdiction, and the remedy provisions of section 502. The Conference Committee explained that the drafters wanted to "apply rules and remedies similar to those under traditional trust law to govern the conduct of fiduciaries. ' construction of the key term "relate to,""" but finally in 1995 retreated from literalism to a more purposive standard in the landmark case " ' Oddly, Justice Scalia, whose majority opinions in Mertens and GreatWest stress the importance of supposed fidelity to the congressional language in ERISA section 502(a)(3) even when the result is "unlikely," 8 2 has strongly endorsed the Court's departure in Travelers from fidelity to the statutory text of ERISA section 514(a). In a later preemption case, he lamented that Travelers had not been emphatic enough in abandoning the literalism of the Court's prior preemption cases. "[A]pplying the 'relate to' provision according to its terms was a project doomed to failure," he wrote.""' "The statutory text provides an illusory test, unless the Court is willing to decree a degree of preemption that no sensible person could have intended-which it is not. ' 8 4 I find it a puzzle to understand why Justice Scalia thinks it appropriate to disregard ERISA's preemption language on purposive grounds, while insisting on a nonintuitive reading of ERISA's remedy language so destructive of the purposes of the statute that the Justice himself has candidly conceded that it is "unlikely" that Congress intended the result he has ascribed to the statutory text.
Into the state law remedial void left by ERISA preemption, Congress inserted the remedy provisions that the Court has so restricted in Russell, Mertens, and Great-West. In thinking about the proper scope of ERISA remedy law, it is important to bear in mind the devastating effect that ERISA preemption works on preexisting remedies. Because ERISA extinguishes state law in a field in which the dominant purpose of federal intervention is to protect plan participants and beneficiaries, 8 5 courts that interpret ERISA should be hesitant to conclude that remedies routinely available in pre-ERISA trust law fall outside the meaning of Congress's authorization of "equitable relief' under ERISA. Dissenting in Mertens, Justice White lamented "the anomaly of interpreting ERISA so as to leave those Congress set out to protect-the participants in ERISA-governed plans and their beneficiaries-with 'less protection ... than they enjoyed before ERISA was enacted." 8 6 He described it as "perverse" to construe 
WHAT ERISA MEANS BY "EQUITABLE"
"ERISA so as to deprive beneficiaries of remedies they enjoyed prior to the statute's enactment." 87 2. Federal Jurisdiction. -Section 502(a) authorizes ERISA participants and beneficiaries to bring civil actions to enforce ERISA rights. Section 502(e)-(f) provides exclusive federal jurisdiction for enforcing ERISA. 88 This jurisdictional grant underscores the congressional concern to construct a federal fiduciary law under ERISA, and to enforce it with a federal remedial structure. 89 It seems improbable that Congress would have so emphasized the importance of vindicating ERISA fiduciary law in the federal courts while simultaneously working the radical diminution of the trust remedy tradition thatJustice Scalia has read into the congressional grant of "appropriate equitable relief' in ERISA section 502(a) (3). It is even more improbable that, had Congress actually intended so significant a departure from the trust tradition that ERISA otherwise absorbed, Congress would have chosen to achieve that objective by stealth-by smuggling the change unannounced under cover of the seemingly benign term "appropriate equitable relief." In the same vein, Michael Gordon, a pivotal figure in the drafting of ERISA, has commented on Justice Scalia's reading of the word "equitable" to evince supposed congressional intent to restore prefusion law to the interpretation of ERISA. Gordon "find[s] it preposterous to think that the ERISA conferees or the ERISA Congress intended to repudiate the law-equity fusion in an ERISA context, and yet would never say a word about it." 90 3. ERISA Remedy Law Tracks Trust Remedy Law. -For cases in which trustees breach their fiduciary duties, the law of trusts has long exhibited a three-part remedial system. An aggrieved trust beneficiary may sue, depending upon the circumstances of the case, either in his or her own right or on behalf of the trust. He or she may recover (1) for loss incurred, (2) for any profits that the trustee made in breach of trust, and (3) for any gains that would have accrued but for the breach. 88. Except that section 502(e) (1) allows concurrent jurisdiction in the state courts for benefit claims under section 502 (a) (1) (B). Thus, a participant or beneficiary for whom it is more convenient to bring a routine benefit claim in a state court may do so, at least initially, subject however to being trumped by the defendant's exercise of the removal power. "Any suit based on federal law may be removed to federal court. So a suit about pensions is federal litigation at the defendant's option." Bartholet v. Reishauer A.G. 91. Scott summarizes the case law as providing that the beneficiaries "can charge the trustee with any loss that resulted from the breach of trust, or with any profit made capsule form, trust remedy law allows recovery for loss, restitution of profits, and recovery of foregone gains.
ERISA remedy law absorbs this system. 92 Section 502(a), authorizing civil actions, contains a six-part list of remedies, of which the final three, subsections (4)-(6), are peripheral. 93 Subsections (1)- (3), reproduced in the margin, 94 constitute the three remedy provisions upon which virtually all claims by ERISA participants and beneficiaries are brought.
a. "Benefits Due." -Section 502(a) (1) is the workhorse of ERISA remedy law under which routine benefit denial and other ERISA claims proceed. This provision, which authorizes a participant or beneficiary to bring an action "to recover benefits due" or to enforce or clarify rights under the plan, has been relatively trouble-free. 95 b. Relief to the Plan. -Section 502(a) (2), the measure construed in Russell and discussed below in that context, provides for actions invoking fiduciary liability under section 409(a). " Section 409(a) provides for recovery by the plan, as opposed to recovery for the participant or beneficiary who brings suit on behalf of the plan. In such a case, the participant or beneficiary would benefit indirectly, by enhancing the value of the plan's assets. Section 409 authorizes recovery for "any losses" and "any 92. In addition, the statute provides a distinct, non-trust-law-based system of remedy for violations of the prohibited transaction rules of ERISA § 406, which takes the form of excise taxes imposed under I.R.C. § 4975 (2000); regarding the prohibited transaction system, see supra note 46. Another non-trust-law-based remedy is provided in ERISA section 502(l), authorizing DoL to impose civil penalties for fiduciary breaches.
93. Section 502(a)(4) authorizes actions in respect of ERISA's reporting and disclosure rules; subsections 502(a)(5) and (6) provide the authority for certain enforcement actions by the Secretary of Labor, which do not bear on the present topic of civil actions brought by participants and beneficiaries. ERISA § 502(a)(4)-(6).
94. Section 502(a) provides in relevant part: A civil action may be brought -
(1) by a participant or beneficiary ... to recover benefits due to him under the terms of his plan, to enforce his rights under the terms of the plan, or to clarify his rights to future benefits under the terms of the plan; (2) by the Secretary [of Labor], or by a participant, beneficiary or fiduciary for appropriate relief under section 409; (3) by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice which violates any provision of this title or the terms of the plan, or (B) to obtain other appropriate equitable relief (i) to redress such violations or (ii) to enforce any provisions of this title or the terms of the plan ....
Id. § 502(a)(1).
96. Id. § 502(a)(2).
profits," and it further subjects the breaching fiduciary to "such other equitable or remedial relief as the court may deem appropriate.
The remedy structure of the law of trusts, we have seen, provides recovery for loss, recovery of profits, and recovery for foregone gains. In cases in which relief runs to the plan, ERISA section 409 (a) replicates the first two of these trust-law remedies and expresses the third as "such other equitable or remedial relief as the court may deem appropriate. ' " 98 The legislative materials do not disclose why the drafters worded this third option for appropriate "equitable or remedial relief' more broadly than the comparable trust standard. The most likely explanation is that they meant to facilitate adaptation to new problems that might be encountered as ERISA transposed trust remedy law to the novel terrain of pension and benefit plans.
c. Catchall. This grant of "other appropriate equitable relief' completes ERISA's absorption of trust remedy law for cases in which a participant or beneficiary seeks an individual recovery, by providing remedy for violations of ERISA not remedied under section 502(a) (1) (B) (benefits due) or section 502(a) (2) (relief to the plan). As with the similar language of section 409(a) (referenced through section 502(a)(2)), this measure is worded more broadly than the comparable standard in trust law-probably, as I have suggested with regard to sections 409(a) and 502(a) (2), to enhance the adaptability of trust remedy law to any novelties of pension and benefit plans. So understood, the catchall provision vindicates the core principle of trust remedy law, the make-whole standard, which restores the victim to the position that he or she would have had "if there had been no breach of trust. Bogert's treatise summarizes the case law on the matter, which long predates ERISA: "For breach of trust the trustee may be directed by the court to pay damages to the beneficiary." ' 1 0 Acts of "negligence or misconduct in the making or retaining of investments ... may give rise to a right in favor of the beneficiaries to recover money damages from the trustee."' 1 In the leading modern case on the duty of loyalty, which arose from the administration of the probate estate of the artist Mark Rothko, the New York Court of Appeals found that two of the executors sold paintings belonging to the estate, hastily and for inadequate sums, in order to curry favor for themselves with the buyer. Following the Restatement of Trusts, the court held the executors liable for what it called "appreciation damages," to capture the foregone gain. The court reasoned that "since the paintings cannot be returned, the estate is therefore entitled to their value at the time of the decree,' 1 3 which was issued years after the loss, when the value of the paintings had materially increased. Compare the result reached under the Mertens-driven interpretation of ERISA in a recent case in which a plan administrator wrongfully failed to carry out the participant's investment instructions to transfer money in a defined contribution pension plan account to certain mutual funds, which subsequently performed better than the money market fund into which the administrator placed the funds. The Sixth Circuit held that Mertens'prohibition of monetary relief for consequential harm precluded makewhole relief for the foregone gain. as a legal remedy. Justice Scalia was correct to say that "[m I oney damages are .. .the classic form of legal relief,"' 16 but flatly wrong to assert that money damages are not equally characteristic of equity when it enforces equity-based causes of action such as those arising from breach of trust.
To conclude: I began this discussion of ERISA's federalized trust remedy law by noticing the Conference Committee's determination that ERISA should "apply rules and remedies similar to those under traditional trust law to govern the conduct of fiduciaries." ' 1 17 Trust remedy law follows a three-part system, allowing recovery for loss, restitution of profits made, and recovery of foregone gains. ERISA's participant remedy provisions, which are expressed in order of complexity from the simplest ("benefits due") to the more nuanced ("other appropriate equitable relief'), replicate the three-part remedy scheme of the law of trusts. When authorizing "equitable relief' in ERISA, the drafters presupposed the long familiar practice, which has recently been codified in the Uniform Trust Code, that "the court may . .. compel the trustee to redress a breach of trust by paying money."' 1 " Because trust remedy law routinely allows consequential damages,' 19 and because Congress meant for ERISA to apply trust remedy law, the grant of "appropriate equitable relief.., to redress .. .violations" in the sequence in which the drafters placed that provision in section 502(a) of ERISA should have been understood to include make-whole monetary relief for consequential injury as well as specific relief, contrary to the decisions in Mertens and Great-West.
II. RUSSELL
The 
122 She suffered a back ailment. The plan paid benefits for some months, then terminated payments on the report of an orthopedic surgeon. The plaintiff demanded internal review of the denial of her benefits. Six months later, after a pair of further medical examinations, the plan administrator reinstated her benefits retroactively to the date of termination. Although this decision caused her scheduled benefits to be paid in full for the period of her disability, the plaintiff alleged that the interruption in payment caused her financial, physical, and emotional injury, for which she sought consequential damages.
Russell claimed that the plan's denial was wrongful because the medical evidence at the time of the denial established her disability, and because the plan deliberately took six months to reinstate her benefits.
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She sued the plan fiduciaries, seeking both compensatory and punitive damages for these consequential injuries. The federal district court dismissed the case on the defendants' motion for summary judgment, holding that ERISA did not permit claims either for what it called "extra-contractual" damages or for punitive damages.
12 5 The Ninth Circuit reversed, holding that Russell's complaint stated a cause of action under ERISA for breach of "the fiduciary's obligation to process claims in good against an ERISA nonfiduciary who participated in the breach of fiduciary duty. Accordingly, the briefs were largely centered on that question, rather than on the issue on which the Court decided the case. See, e.g., Petition for Cert. at 9, 13-15, 20-25, Mertens 406(a) ). There is no particular reason for thinking that this holding will not be applied to violations of the core loyalty and prudence standards under ERISA section 404(a).
122. There were in fact two plans, see Russell, 473 U.S. at 136, but they were administered as one, see, e.g., id. at 137. 
The quirk that makes Russell such an awkward precedent is that the Ninth Circuit decided to recognize the cause of action exclusively on the basis of the second of ERISA's three participant remedial provisions, section 502(a)(2), which is directed to recovering damages that run to the plan rather than to the participant.12 The plaintiff, in seeking certiorari, limited herself to defending the victory that the Ninth Circuit, using the wrong remedy section, had handed her. Crucially, she did not ask the Supreme Court, as an alternative ground, to rest her case on the more suitable foundation of "appropriate equitable relief' under section 502(a) (3).129 Accordingly, the case as pleaded did not squarely present the question of whether section 502(a) (3) afforded her a remedy.
The Supreme Court unanimously reversed the Ninth Circuit's misuse of section 502(a) (2). Russell would be a precedent of scant consequence had it stopped there. Instead, Justice Stevens uttered broad dicta that would help mislead the Court in Mertens and Great-West.1'" These dicta provoked a concurrence by Justice Brennan (joined by Justices White, Marshall, and Blackmun), which is functionally a dissent. Consequently, the important parts of Russell, like the holdings in Mertens and Great-West, rest on the narrowest 5-4 majority.
The Ninth Circuit in Russell constructed an individual remedy for the plaintiff under section 502(a) (2) by emphasizing the language about equitable relief contained in the linked section 409(a). We have seen that section 502(a) (2) allows the participant or beneficiary to sue "for appropriate relief under section 409(a)." The latter section, which makes a breaching fiduciary liable to the plan both for losses caused and for any profits made, concludes by subjecting the breaching fiduciary "to such other equitable or remedial relief as the court may deem appropriate." The Ninth Circuit read this language to allow the plaintiff to obtain individual relief. Justice Stevens, for a unanimous Supreme Court, held this maneuver impermissible, pointing out that the Ninth Circuit opinion [
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The dicta in Justice Stevens' opinion that split the Court concerned two topics: He suggested that ERISA was not much interested in providing individual relief, and he argued that remedying consequential injury even under the authorization for "appropriate equitable relief' in section 502(a) (3) would entail the creation of an implied cause of action, contrary to the Court's established constraints on the implication of causes of action under federal statutes.
A. Deprecating Individual Relief
Justice Stevens asserted that ERISA was not much interested in enforcing the rights of individual plan participants and beneficiaries. ERISA's drafters "were primarily concerned with the possible misuse of plan assets, and with remedies that would protect the entire plan, rather than with the rights of an individual beneficiary." 1 32 Although Justice Stevens admitted that ERISA fiduciary law explicitly created rights in the participants and beneficiaries, he insisted that "the principal statutory duties imposed on the trustees relate to the proper management, administration, and investment of fund assets, the maintenance of proper records, the disclosure of specified information, and the avoidance of conflicts of interest." 1' 33 This assertion that ERISA meant to protect plans, not participants, is transparently wrong. ERISA's duties of loyalty and prudence are expressed to run "solely in the interest of the participants and beneficiaries," 134 and ERISA expressly authorizes a participant or beneficiary to bring a civil action for benefits due under section 502(a) (1), and for injunctive or "other appropriate equitable relief' under section 502(a) (3).135 Justice Brennan pointed to the duties of loyalty and prudence set forth in ERISA section 404(a). Their "legislative history demonstrates that Congress intended ...to incorporate the fiduciary standards of trust law into ERISA, and it is black-letter trust law that fiduciaries owe strict duties running directly to beneficiaries in the administration and payment of trust benefits." 1 36 ButJustice Brennan's was the minority opinion. By giving comfort to the idea that ERISA meant to protect only plans, not participants, the.majority in Russell deemphasized the significance of the federal fiduciary law that lies at the core of ERISA, and made it easier to refuse relief for consequential injury. In refusing to remedy consequential injury under section 502(a) (2) and the linked section 409(a), the Court in Russell disapproved relief under language nearly identical to that in the more suitable remedy provision, section 502(a)(3), which was not before the Court in the case. The language of section 409(a) that the Ninth Circuit wrenched out of its context of plan-only relief ("such other equitable or remedial relief as the court may deem appropriate") closely resembles the language of section 502(a)(3), authorizing "other appropriate equitable relief ... to redress ... violations."
37 Russell would have the effect of predisposing the Court in Mertens and Great-West to disapprove relief for consequential injury under 502(a) (3), even though the holding in Russell rejected the plaintiff's claim for such relief on account of its inconsistency with the plan-only remedial objective of section 502 (a) (2), the provision under which she mistakenly framed it. In the interval between Russell (1985) and Mertens (1993), the circuits increasingly read Russell to have precluded relief for consequential injury under section 502(a) (3).138
B. The "Specificity Myth":139 Treating Relief for Consequential Injury as an Implied Cause of Action
The other strand of dicta in Justice Stevens' opinion in Russell that would prove influential in Mertens and Great-West was the concern to avoid implying a cause of action-in this case a remedy for consequential injury-that Congress may have deliberately omitted. 140 Hostility to implied causes of action has been an important theme in the Supreme Court's interpretation of a variety of federal regulatory acts across recent decades.' 4 1 Using language that would resurface in justice Scalia's opinions in Mertens and Great-West, Justice Stevens argued that ERISA remedy law was so carefully and comprehensively drafted that if ERISA did not expressly provide a remedy for consequential injury, the omission should be treated as deliberate. "The six carefully integrated civil enforcement provisions found in [ remedies that it simply forgot to incorporate expressly." 1 4 2 Justice Stevens concluded that "[w] e are reluctant to tamper with an enforcement scheme crafted with such evident care as the one in ERISA."' 143 Justice Brennan's concurrence dismissed this line of reasoning as "both unnecessary and to some extent completely erroneous."
144 Pointing to the issue that the Court would confront a decade later in Mertens, Justice Brennan observed that in section 502(a)(1) and (2), "Congress already had instructed that beneficiaries could recover benefits, [and] obtain broad injunctive and declaratory relief for their own personal benefit or for the benefit of their plans." Accordingly, section 502(a) (3) "can only be read precisely as authorizing federal courts to 'fine-tune' ERISA's remedial scheme."' 4 5 Generalities about "not find[ing] implied private remedies in ERISA," he said, "have little bearing on how courts are to go about construing the private remedy that Congress explicitly provided in [section] 502(a) (3)."146
The message of the Brennan opinion was that when a case better pleaded than Russell succeeded in raising the question of the scope of remedy under section 502 (a) (3), monetary relief for consequential injury might still be determined to be express (as "appropriate equitable relief") rather than implied. Justice Brennan noticed that "[t]he legislative history demonstrates that Congress intended federal courts to develop federal common law in fashioning the additional 'appropriate equitable relief'" under section 502(a) (3) .147 He pointed to the remarks of Senator Jacob Javits, a main architect of ERISA, 14 8 when presenting the Conference Committee report to the Senate, that the drafters "intended that a body of Federal substantive law will be developed by the courts to deal with issues involving rights and obligations under private welfare and pension plans."1 49 Accordingly, by authorizing "appropriate equitable relief," Congress meant for the courts to work out what was appropriate in the light of the purposes of the statute.
The legislative history to which Justice Brennan referred, anticipating the growth of case law applying ERISA, bears importantly upon the relatively skeletal fiduciary and remedy law that Congress supplied in ERISA. The core fallacy of the majority opinion in Russell, which has carried over to Mertens and Great-West, is to confuse applying with implying. As of pension and employee benefit plans. Both in specifying the fiduciary norms of ERISA section 404(a) (loyalty and prudence) and in the "catchall" remedy provision of section 502(a) (3) ("other appropriate equitable relief.., to redress violations"), Congress worked at a level of some generality. Accordingly, interpreting Congress's term "appropriate equitable relief" to cover so predictable and recurrent a case as fiduciary breach resulting in consequential injury entails applying the cause of action Congress created, not implying a cause of action that Congress omitted. Justice Brennan's concurrence did not directly challenge one underlying premise of the majority's reasoning on this question, the idea that ERISA remedy law is so comprehensive that the Court is justified in inferring that details that Congress left unexpressed must have been deliberately omitted. Justice Stevens argued: "The assumption of inadvertent omission is rendered especially suspect upon close consideration of ERISA's interlocking, interrelated, and interdependent remedial scheme, which is in turn part of a 'comprehensive and reticulated statute.'" 1 5 ' Justice Scalia would return to this theme in Mertens 152 and Great-West. '
3
Professor George Flint has disparaged this argument from ERISA's supposed comprehensiveness as the "specificity myth." 154 Flint directed attention to the cumbersome duplication of language in the six subsections of section 502(a).1 55 One can point to other evidence that reinforces his point. The Court's claim in these ERISA remedy cases that ERISA is so perfectly drafted that it already expresses every detail of its intended coverage conflicts with the Court's incessant complaining about the bad drafting of section 514(a), ERISA's preemption measure. ' 152. Mertens, 508 U.S. at 251. Justice Scalia's opinion mixed in some public choice theory to buttress the supposedly literalist inference, remarking that ERISA was "an enormously complex and detailed statute that resolved innumerable disputes between powerful competing interests-not all in favor of potential plaintiffs." Id. at 262. He concluded, "We will not attempt to adjust the balance between those competing goals that the text adopted by Congress has struck." Id. at 263.
153. In truth, ERISA's procedure and remedy provisions suffer from major omissions that the courts have had to supply from context. ERISA's drafters neglected to provide a statute of limitations for most ERISA matters. 1 57 They did not specify whether or not they wanted jury trial to pertain in ERISA litigation, and if so, to which types of claim.
1 58 ERISA did not identify the standard for judicial review of plan decisionmaking, causing the Supreme Court to have to supply it in Bruch. 1 59 ERISA provides for the award of attorney fees but does not identify the principles for when to make such awards and in what amounts."! 1 ERISA provides no guidance about whether punitive damages would be allowed in ERISA actions (an issue raised in Russell and discussed below).
61 Accordingly, the premise is deeply suspect that ERISA is so "comprehensive" that Congress meant to omit any detail not explicitly articulated in the statutory text.
C. "Extracontractual" and Punitive Damages
I have described the issue in Russell as whether the term "equitable relief' as used in ERISA's provisions for relief to the plan (sections 502(a) (2) and 409(a)) authorizes damages for consequential injury, that is, damages for financial loss and for physical and other suffering resulting from ERISA-proscribed conduct. A troubling feature of the opinion is that it does not speak the neutral parlance of consequential damages, but rather uses a pejorative, "extracontractual damages." The first sentence of Justice Stevens' opinion frames " [t]he question presented for decision" as whether the plaintiff plan participant could recover "extracontractual compensatory or punitive damages" under ERISA.' 6 2 broad currency in ERISA case law. Both parts of the word "extracontractual" are misleading. "Extra," meaning "outside of," is a word that suggests a bonus, something to which one is not entitled. That attitude infects the Court's framing of the question in Russell: "Although [she] has been paid all benefits to which she is contractually entitled, she claims to have been injured by the improper refusal to pay benefits .... -164 Furthermore, the language of contract in the term "extracontractual" is also a misemphasis in the setting of ERISA remedy law.' 6 5 As I have explained in Part I of this Article, ERISA's central policy decision was to impose a regime of mandatory trusteeship and fiduciary law on pension and employee benefit plans, even though such plans arise from the contract of employment. ERISA subordinates contract to trust' 6 6 by subjecting the process of plan administration, including the investment of plan assets and the payment of plan benefits, to nonwaivable1 6 7 fiduciary duties of loyalty and prudence. As was true of the claim in Russell, most ERISA cases brought by a participant or beneficiary for consequential injury (that is, for damages beyond the "benefits due" recoverable under section 502 (a) (1)) are based on a claim of breach of fiduciary duty. Characterizing the damages issue in such cases as contractual (in the sense of "extracontractual") rather than fiduciary further underscores the great failing in the Supreme Court's handling of ERISA remedy issues in Russell, Mertens, and Great-West the Court's neglect of the trust law basis of ERISA remedy law in interpreting the authorizations for equitable relief in section 502(a).
2. Punitive Damages. -In addition to consequential damages, the plaintiff in Russell also sought punitive damages. The Ninth Circuit held that she might be able to recover punitive damages.' 6 8 Justice Stevens' opinion linked these radically different kinds of damages in his framing of the case, describing "[tihequestion presented for decision" as whether 164 . Id. at 136. 165. The term is reported to originate in insurance law, where it is used to describe consequential damages paid for injuries other than the covered perils. See Flint, supra note 139, at 613 n.14 (citing IA Rowland H. Long, The Law of Liability Insurance § 5A.26, at 5A-155 (1993)). According to a word search of a computerized database of Supreme Court cases, the term had been used only once before Russell, in a case involving the question of whether a provision of the Trading with the Enemy Act allowed an American contract creditor to claim recompense from the German government for the depreciation of the mark in the 1920s hyperinflation. Hicks v. Guinness, 269 U.S. 71, 78 (1925 remedy lay under ERISA "for extracontractual compensatory or punitive damages.' 169 This linkage prejudiced the Court's handling of consequential damages. Precisely because punitive damages do not compensate, a claim for punitive damages turns on considerations quite remote from the make-whole basis of recovery for consequential damages.
Russell is widely regarded as having rid ERISA remedy law of punitive damages,' 70 although the opinion contains no discussion of the traits or merits of punitive damages. The opinion merely observes that "there really is nothing at all in the statutory text [of ERISA section 502 (a) (2)] to support the conclusion that [the conduct complained of] gives rise to a private right of action for compensatory or punitive relief.''
Russell reasoned that punitive damages fell with consequential damages.' 72 Although, for the reasons I have explained, the arguments that the Court advanced for treating ERISA as not authorizing consequential damages are deeply problematic, the Court's result may be quite sound as applied to punitive damages. Whereas consequential damages have been an endemic feature of make-whole relief in trust law, ' 7 3 punitive damages had no place among the trust-law remedies that Congress meant to emulate in ERISA. To the contrary, equity exhibited a long tradition of hostility to penalties. 174 As Justice Scalia would observe in Mertens in 1993, the 1988 edition of Scott's treatise on trusts "cites no pre-ERISA case on the issue of punitive damages," and the 1982 edition of Bogert's treatise cites only two. 175 The breach of trust. Accordingly, the state of the present law regarding recompense for breach of fiduciary duty or other ERISA-proscribed wrongdoing is that the injured plan participant or beneficiary may recover monetarily for "benefits due" under section 502(a) (1), but not for consequential injury under either section 502(a) (2) (per Russell) or section 502(a) (3) (per Mertens). Mertens arose from a case in which a defined benefit pension plan sponsor became insolvent and defaulted on some promised benefits. The plaintiffs were plan participants whose promised benefit levels were so high that a portion of the benefits were above the amounts guaranteed under ERISA's plan termination insurance program.
1 8 4 The plaintiffs brought several suits, including one against Hewitt, an actuarial firm, alleging that Hewitt's deficient actuarial work and concealment of the plan's underfunding facilitated the sponsor's default.' 8 5
As an external service provider, Hewitt was not a plan fiduciary under ERISA.' 8 6 The issue on certiorari was "whether ERI .A authorizes suits for money damages against nonfiduciaries who knowingly participate in a fiduciary's breach of fiduciary duty."' 1 8 7 The circuits had been divided on the question, l'a which produced a lively debate within ERISA circles about whether the statute allowed recovery against a party who was not an ERISA fiduciary but who had assisted or otherwise joined a fiduciary in the commission of a breach of ERISA fiduciary duty. Trust law has long made such a party liable for breach of trust. Observers assumed that the Supreme Court took certiorari on the case to resolve this prominent circuit split. Instead, to the astonishment of the ERISA bar, the Supreme Court avoided deciding the question of nonfiduciary liability. The Court rested its decision on the ground that even if there were such liability, section 502(a)(3)189 did not authorize the plaintiffs to recover conse- 189. Because Hewitt was not the plan sponsor, the plaintiffs could not recover from Hewitt for "benefits due" under ERISA section 502(a) (1).
quential damages for Hewitt's conduct. In dicta the Court expressed strong doubt that nonfiduciary liability could lie, 9 0 but several years later unanimously held in favor of such liability in a case arising under ERISA's prohibited transaction regime.' 9 '
A. Excluding Money Damages
Justice Scalia's main contention is that because the plaintiffs sued for compensatory damages, they were necessarily seeking legal as opposed to equitable relief. " [W] hat petitioners in fact seek is nothing other than compensatory damages-monetary relief for all losses their plan sustained as a result of the alleged breach of fiduciary duties. Money damages are, of course, the classic form of legal relief,"'1 92 hence not to be allowed as "equitable relief' under ERISA section 502(a) (3). But how could Justice Scalia reconcile that assertion with his recognition that "money damages were available in [equity] courts against the trustee"? 193 His answer rested on the further assertion that in pre-fusion practice when equity courts awarded money damages, they were awarding legal rather than equitable relief. Citing the 1941 edition of Pomeroy's treatise on equity, Justice Scalia wrote that "there were many situations-not limited to those involving enforcement of a trust-in which an equity court could 'establish purely legal rights and grant legal remedies which would otherwise be beyond the scope of its authority.'"'94 The passage in Pomeroy cited for this claim actually identifies only one such doctrine, today known as equi table clean-up jurisdiction,1 95 under which a court exercising equity jurisdiction can also resolve legal issues that arise in the case. Elsewhere in his treatise Pomeroy flatly contradicts the assertion that Justice Scalia obliquely attributes to him, that is, the implication that money damages are not an equitable remedy. Speaking of the remedies that a court of equity gives for breach of trust, Pomeroy writes that they "depend upon the nature and object of the trust; sometimes they are specific in their character, and of a kind which the law courts cannot administer, but often they 190 . Mertens, 508 U.S. at 253-55. are of the same general kind as those obtained in legal actions, being mere recoveries of money."1 96 Indeed, Pomeroy concludes, "It often happens that the final relief to be obtained by the [beneficiary] consists in the recovery of money."' 197 Justice Scalia's mistaken understanding that money damages awarded in equity always entailed legal relief set up the false contrast that he used to decide the case. He reasoned that there were only two possible meanings to ERISA's term, "equitable relief," although he gave no reason for positing that those two meanings, one overinclusive and the other underinclusive, were the only choices before the Court. Money damages could be awarded if the term "equitable relief' were read to mean "whatever relief a court of equity is empowered to provide in the particular case." The second alternative, and the one that Justice Scalia preferred, was to read the term to "refer to those categories of relief that were typically available in equity (such as injunction, mandamus, and restitution, but not compensatory damages)." 9 8
Reasoning that "'[e]quitable' relief must mean something less than all relief,"' 99 Justice Scalia insisted that what Congress meant was relief other than monetary. Under this reading, monetary relief would still be available to a plaintiff participant or beneficiary in a claim for "benefits due" under section 502 (a) (1), but not as "equitable relief' under section 502(a) (3), hence not for consequential injury beyond "benefits due." In support of this outcome, Justice Scalia invoked Russells strictures against implying ERISA causes of action.
2 0 0 He dismissed the dissenters' emphasis on the importance of ERISA's trust-law prototype, 2 0" saying that "vague notions of a statute's 'basic purpose' are nonetheless inadequate to overcome the words of its text." 202 Justice Scalia did not, however, explain why his severely restrictive reading of "the words of [the] text" ought to be preferred over the more intuitive and inclusive meaning, that "appropriate equitable relief' in pension trust cases meant simply those forms of relief, including make-whole money damages, that are commonly awarded by courts of equity in trust cases.
B. How Mertens Erred
Three connected flaws bedevil the reasoning in Mertens: Justice Scalia's premise that pre-fusion courts of equity did not award money damages to remedy equitable causes of action; his attempt to give meaning to the statutory term "appropriate equitable relief' by inventing the novel and unworkable category of "typically" equitable remedies; and his claim that because ERISA remedy law does not itemize money damages for consequential injury, the Court should infer that Congress intended to exclude such relief, even though such relief was routine in the trust remedy law that ERISA was federalizing.
1. Money Damages in Equity. -The premise is wrong that when prefusion equity courts awarded money damages they were awarding legal rather than equitable relief. An award of money damages is not only, as Justice Scalia wrote, a "classic form of legal relief," 2 .1 it is also a classic form of equitable relief. In particular, as I have emphasized above, 2°4 equity courts have constantly awarded money damages to remedy breach of trust, which is why the Uniform Trust Code of 2000 has recently codified the practice.
211 5 The Restatement of Trusts identifies among the "equitable remedies" of a trust beneficiary the power to "maintain a suit... to compel the trustee to redress a breach of trust.
'2 116 Money damages are the routine mode of redress.
Justice Scalia's error on this point is so palpable that the Department of Labor has effectively dismissed his argument as internally incoherent. In recent litigation arising from the bankruptcy of Enron Corporation, the Department said: "Under the common law [of trusts], monetary relief from a breaching fiduciary was traditionally, typically, and exclusively available from the courts of equity, and is therefore 'equitable' tinder the WHAT ERISA MEANS BY "EQUITABLE " charge 208 on (sur) the account filed by the breaching trustee. Thus, it may once have been technically correct to say that damages were exclusively a common law remedy, but only because damages in equity were called surcharge. The terms are now synonyms for monetary relief. 20 9 Although the equity parlance has largely (but by no means entirely 2 1 0 ) fallen into disuse in the United States, equity's ancient practice of awarding money damages to remedy breach of trust and other equitable causes of action abides.
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2. The Concept of "Typically" Equitable is Indeterminate. -Justice Scalia's notion of identifying certain "typically" equitable remedies that exhaust the congressional meaning has no basis either in the text of ERISA or in its legislative history. Not only was Justice Scalia wrong to exclude money damages from the meaning of "equitable relief," he was also wrong to suggest that the term had a more comprehensible meaning in "those categories of relief that were typically available in equity... such as injunction, mandamus, and restitution. '2 12 In truth, the concept of "typically equitable" has no ascertainable meaning. Mandamus, Justice Scalia's first try at exemplifying the "typically equitable," was a bench writ issued by the court of King's Bench in England and by the equivalent American courts of common law, hence never within the province of courts of equity. "In England at the time of the American Revolution the use of the writ of mandamus as a remedy was as much a part of the common law as any other action." damus and injunction (for which the term "other appropriate equitable relief' was unneeded because section 502(a) (3) explicitly authorizes injunction earlier in the same sentence) Justice Scalia's remaining example of a category "typically equitable" was restitution. In Great-West he would retreat from that pronouncement and recharacterize some restitution as legal rather than equitable; only an action seeking to fasten a constructive trust upon particular property was truly restitutionary, he would say.
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Thus, two of the three categories of relief thatJustice Scalia initially designated as "typically" equitable turn out to be wholly or partially atypical, and the third, injunction, is surplusage to the statutory language being construed because it is already expressly authorized.
Remarkably, Justice Scalia conceded that his preferred category of "typically equitable" in the pre-fusion sense was "unlikely." He said: "As memories of the divided bench, and familiarity with its technical refinements, recede further into the past, the [Scalia-preferred meaning of remedies 'typically' equitable] becomes, perhaps, increasingly unlikely; but it remains a question of interpretation in each case which meaning is intended. ' 2 19 of ERISA remedy law. From this premise, Justice Scalia then followed Russell in confusing the routine work of applying the statute with the suspect activity of implying a cause of action. "In Russell we emphasized our unwillingness to infer causes of action in the ERISA context, since that statute's carefully crafted and detailed enforcement scheme provides 'strong evidence that Congress did not intend to authorize other remedies that it simply forgot to incorporate expressly. '1, 220 In discussing Russell's version of the specificity myth, I have pointed out that ERISA's procedure and remedy sections are riddled with major omissions that the courts have had to fill in, such as whether jury trial pertains, and what statute of limitations to use. 22 1 The poor drafting of ERISA's remedy provisions (in Mertens Justice Scalia called them "artless" z 22 2 ) is why the Court has found section 502 (a) to pose such a divisive interpretive challenge. Justice Scalia invoked the supposed comprehensiveness of ERISA remedy law to justify his refusal in Mertens to confront ERISA's remedial purpose. He maintained that "vague notions of a statute's 'basic purpose' are nonetheless inadequate to overcome the words of its text regarding the specific issue under consideration.
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By treating relief for consequential injury as an excluded category that Congress must have disapproved by not specifically scheduling it, Justice Scalia closed off the Court from the trust law tradition on which ERISA's drafters relied to give meaning to their grant of "other appropriate equitable relief." Because both the substantive and the remedial provisions of ERISA arise from trust law, the likely meaning of "appropriate equitable relief' in ERISA is the panoply of remedies, specific and monetary, including make-whole damages for consequential injury, which courts of equity have for centuries applied to correct breaches of trust, and which are "other" than the "benefits due" and injunctive relief that the statute expressly authorizes earlier in section 502(a).
IV. GREAT-WEST
In Great-West Life & Annuity Insurance Co. v. Knudson, 224 decided in 2002, the confessedly "unlikely" 225 category of "typically equitable" that Justice Scalia invented in Mertens unraveled in his hands. We have seen that this supposed category was premised on two mistaken notions: (1) that when Congress enacted ERISA remedy law in 1974, it meant to revive the law/equity division that had caused such complexity before the Federal Rules fused the two systems in the 1930s; and (2) that in pre-fusion times there was a determinate category of remedies "that were typically available in equity (such as injunction, mandamus, and restitution, but not compensatory damages) ,"226 hence that monetary recovery for consequential injury would fall outside the ambit of ERISA's equitable relief.
Great-West confronted Justice Scalia with a claim for a monetary recovery brought as a restitution action under section 502(a) (3). arose from an ERISA-covered health plan, under which the defendant, Janet Knudson, was a beneficiary. The plan contracted for health insurance with Great-West. The plan, as is common, 2 27 contained a subrogation clause conditioning the payment of benefits upon the beneficiary's granting to the plan "a first lien upon any recovery" 2 28 that the beneficiary might obtain from a third party for the sums paid under the plan. The plan assigned its rights under this provision to Great-West (a costreduction factor that Great-West would have taken into account when pricing the policy).229 Knudson suffered severe injuries in an automobile accident, for which the plan paid $411,157 in expenses.
23 " Knudson subsequently settled a tort action arising from the accident for $650,000, which her attorney negotiated in such a fashion that only $13,828 was paid to Great-West.
23 ' Great-West sued under ERISA section 502(a) (3) to enforce the subrogation agreement, seeking injunctive relief to enforce restitution of the $411,157. The Ninth Circuit, 23 2 attempting to obey Mertens, held that an action to recover benefit payments made under an ERISA plan "is not equitable relief and is not therefore authorized by § 502(a) (3)."233 The Supreme Court affirmed in a 5-4 opinion by Justice Scalia.
A. Decomposing the Law of Restitution
Attempting to fit its case within the meaning of "typically equitable" that the Court had given in Mertens, Great-West characterized its subrogation claim as "equitable" on the ground 234 that the case was brought in restitution, to remedy the unjust enrichment consequent to Knudson's 227. For an earlier Supreme Court entanglement with a subrogation clause in an ERISA plan, see FMC Corp. v. Holliday, 498 U.S. 52 (1990), holding that ERISA preempted Pennsylvania's antisubrogation statute. State statutes of this sort are a favorite of the plaintiffs' tort bar, because they increase aggregate recoveries, allowing a plaintiff to recover twice for the same injury: once from the health insurer or health plan and again from the tortfeasor or its insurer.
228. Great-West, 534 U.S. at 207 (quoting the insurance policy language 230. Great-West paid all but the first $75,000, for which the plan self-insured. GreatWest, 534 U.S. at 207.
231. Id. at 207-08. 232. The District Court granted summary judgment to Knudson on the ground that since only $13,828 of the settlement was said to be for medical expenses, the plan had recovered all it was entitled to. Id. at 208-09.
233. Id. at 209 (discussing Ninth Circuit holding). 234. In addition, Great-West contended that its case fell within the category of "equitable relief" because Great-West sought injunctive relief to enforce the subrogation claim, and injunction was a remedy that the Court in Mertens had recognized as "typically equitable." Justice Scalia brushed aside this claim, observing that "an injunction to compel the payment of money past due under a contract, or specific performance of a past due behavior in dishonoring her subrogation obligation. Restitution was one of the three headings of "relief' thatJustice Scalia in Mertens had itemized as "typically equitable" (the others were injunction and mandamus).
Alas, not all the modern law of restitution derives from equity. The American Law Institute effectively created the law of restitution in the Restatement of Restitution (1937) , which integrated functionally overlapping rules that had developed as constructive trust in equity and as quasicontract at common law. The fusion of law and equity made the law of restitution possible. The driving insight was that both quasi-contract and constructive trust rested on a common principle: remedying unjust enrichment. Procedural unification (fusion) animated doctrinal consolidation (restitution).235 Thus, it was nearly as mistaken for Justice Scalia in Mertens to have placed restitution in his category of remedies that were "typically equitable" before fusion as it was for him to include mandamus, which had never pertained to the courts of equity. There was no law of restitution before fusion, only quasi-contract and constructive trust.
Continuing his insistence on denying monetar compensation as equitable relief under ERISA, Justice Scalia in Great-West had to backtrack on his position in Mertens.
23 6 He now declared that "not all relief falling under the rubric of restitution is available in equity. In the days of the divided bench, restitution was available in certain cases at law, and in certain others in equity.
'23 7 Because Great-West was seeking "to impose personal liability on [Knudson] for a contractual obligation to pay money," 238 its claim was "'quintessentially an action at law."' 2 39 Pre-fusion, the claim would have been "considered legal because [it] sought 'to obtain a judgment imposing a merely personal liability upon the defendant to pay a sum of money.' "240 Thus, Justice Scalia resurrected the prefusion distinction between the sources of restitution, buried since the 1930s, in the name of congressional intent.
There is reason to think that Justice Scalia's disentangling of the legal and equitable strands of restitution may have been not only antiquarian but also wrong as applied to subrogation. The leading English trea- tise on restitution reviews the historic authorities, observing that "subrogation was known to the Chancellor in the seventeenth century" before the development of the law of quasi-contract at common law; 2 4 ' and that "the cases establish that subrogation arises independently of, and 'not by force of,' contract and will be granted if it is just and equitable to do so."242 Speaking of the subrogation rights of a surety who has paid the principal's debt, the 1941 edition of Pomeroy's treatise, on which Justice Scalia otherwise relied in Mertens, 24 3 observes: "The remedy of subrogation has been granted to sureties much more favorably and extensively by the American equity jurisprudence than by the English. 244 The underlying principle, Pomeroy explains, is that "[b]y the fact of payment (on behalf of the principal debtor], the surety becomes an equitable assignee '245 of the interests obtained by the principal debtor. "If, therefore, the creditor refuses to surrender up .. .securities [derived from the principal debtor], the surety may maintain an equitable suit to compel their assignment and surrender."
246 Under this analysis, in the case of a health insurer such as Great-West that is subrogated to the insured's tort recovery, the insurer would be the equitable assignee of the judgment proceeds.
B. Promoting Fraud
Another basis for characterizing relief for subrogation as equitable under a pre-fusion standard is that it is directed to the prevention of fraud. " [I] n cases of fraud, the court of equity has a concurrent jurisdiction with the common law. ... ",247 Knudson and her lawyer were defrauding the ERISA plan (and its assignee Great-West) when they structured the tort settlement to escape her obligation to reimburse the plan from the tort recovery as required under the plan's subrogation clause. Justice Scalia did not confront the irony that his interpretation of "equitable" in ERISA section 502(a) (3) allowed Knudson to contravene the ancient maxim that equity will not allow a statute to be used as an instrument of fraud. 248 Because Great-West allowed the fraud, the danger for the future is that ERISA remedy law will be treated as providing no relief even against fraud.
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C. Persisting in the "Specificity Myth"
Drawing on the familiar language from Russell and his own opinion in Mertens, Justice Scalia premised his opinion in Great-West on the assertion that ERISA is so comprehensively drafted that the Court should treat the omission to deal with some detail of remedial practice as congressionally intended.
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Great-West was a particularly weak case in which to employ this line of reasoning, because the subrogation clause at issue, although integral to benefit plan funding and cost assumptions, was so remote from the aspects of pension and benefit plan administration that commanded congressional attention at the time of ERISA's enactment. The Court's suggestion in Great-West that ERISA's omission of precise instructions for dealing with the consequences of a subrogation clause in an employee benefit plan should be treated as an intentional omission has been addressed in an article by Professor Daniel Meltzer, who points out: "It is not only plausible but almost certain" 25 1 that Congress (in the language of Russell that Justice Scalia quoted in Mertens) "simply forgot to incorporate expressly" 25 2 provisions for dealing with the enforcement of such clauses. Since there is no evidence from the briefs or other sources that nonenforcement of plan subrogation clauses was a subject of discussion or interest group struggle at the time of the enactment of ERISA, Meltzer notes, there is no reason to think that enforcement of the plan term 249 . In Trustees of the AFI7RA Health Fund v. Biondi, the plan sued to recover against the participant for his fraud in processing substantial claims for his wife after divorcing her (the divorce made her ineligible to participate). 303 F.3d 765, 769-70 (7th Cir. 2002). The Seventh Circuit escaped Great-West (which went unmentioned) yet allowed the plan to recover the sums it expended on her by treating the fraud action as a claim under state law. Id. at 773-82. To reach that result, the court had to strain to refuse to apply ERISA's expansive preemption language, which suppresses state law that "relate [s] What is left of Justice Scalia's category of "typically equitable" after Great-West turns out to be (1) injunction, for which Congress did not need to provide "other appropriate equitable relief" in section 502(a) (3), having already expressly authorized injunction earlier in the same sentence; and (2) restitution for cases that might have been brought as constructive trust actions before fusion. If ERISA's drafters had meant to say constructive trust, one would think they would have said it directly, rather than calling it "other appropriate equitable relief."
Another way to give meaning to the category of "typically equitable," since both constructive trust and injunction are forms of specific remedy, would be to treat the category as authorizing only specific relief. Again the objection arises that if the drafters had meant to authorize only specific relief, they would have used that more precise term rather than "other appropriate equitable relief. ' 255 Congress in fact did not limit relief to specific remedies; doing so would have had the counterproductive effect (now achieved as a result of misinterpretation in Mertens and GreatWest) of denying make-whole monetary relief to the victims of ERISA-proscribed wrongdoing. American law across the twentieth century has strongly deemphasized the distinction between damages and specific relief, 2 50 a further reason for thinking it unlikely that Congress intended to resurrect the distinction, especially by means of language so hazy. Justice Scalia's reasoning in Great-West is at its weakest in defending the disinterring of pre-fusion distinctions. Congress mandated that pension plans take the form of trusts, and Congress intended to "apply rules and remedies similar to those under traditional trust law to govern the conduct of fiduciaries.
'2 57 Yet underJustice Scalia's reasoning, merely by using the term "appropriate equitable relief' Congress devised a remedial law for ERISA that would disallow make-whole monetary relief for consequential injury of the sort characteristic of trust law.
Justice Ginsburg's dissent (in which Justices Breyer, Stevens, and Souter joined) observes that "it is plain that Congress made no such 'choice. ' ' "258 She points out that the historic law/equity distinctions "were hardly at the fingertips of those who enacted § 502(a) (3).1"259 To the contrary, "By 1974, when ERISA became law, the 'days of the divided bench' were a fading memory, for that era had ended nearly 40 years earlier with the advent of the Federal Rules of Civil Procedure.
'26 1 1 Justice Scalia's answer was to reiterate his error in Mertens, insisting that fidelity to the statutory text requires "adverting to the differences between law and equity to which the statute refers." 26 1 I have explained above 262 why the statute's reference to "equitable relief' ought not to be read to dictate this "unlikely" 2 63 result.
Justice Stevens objected in a separate dissent that it was hard to understand why Congress would have wanted to unwind the fusion of law and equity in ERISA remedy matters. Justice Scalia responded with the soldier's lament 2 64 that the Supreme Court's job was not to wonder why: "It is . . . not our job to find reasons for what Congress has plainly done .... -265 As I have shown in Part I of this Article, what Congress was doing when it authorized "appropriate equitable relief' for a regime of federalized trust law was tracking trust remedy law, which routinely gives the monetary relief for consequential injury that the majority in GreatWest refused. It was Justice Scalia, or rather, the five-member Supreme Court majority assembled for his opinions, and not Congress, which gave the term the unnatural and dysfunctional meaning propounded in Mertens and Great-West.
Until Great-West, some courts had strained to grant consequential relief despite the holding in Mertens by characterizing the relief as restitu- tion-for example, by treating as restitutionary the recovery of interest on a benefit payment long delayed. 266 Great-West will probably foreclose that sort of labeling exercise, but the newly endorsed distinction between quasi-contract and constructive trust has already begun to invite moves that remind us of the pleading maneuvers of the days before the Federal Rules. For example, in a case much like Great-West, the subrogee obtained an injunction directing the participant to hold the settlement proceeds in a separate fund, in order to facilitate equitable tracing and thus a claim for constructive trust. Indeed, it has been suggested that if such maneuvers are successful, GreatWest may spawn a new and ugly wave of ERISA litigation-by the subrogated plan or its assignee against the injured tort victim. Plan fiduciaries may be advised that ERISA places them under a fiduciary obligation to their plans to bring such lawsuits against their injured members early in the benefits payment process, in order to lay the basis for injunctive or other nominally equitable relief. 269 
CONCLUSION
The Supreme Court's mishandling of ERISA remedy law has rendered the protections of ERISA illusory in any case in which the victim of ERISA-proscribed wrongdoing needs damages for consequential injury in order to be made whole. Such cases usually involve the wrongdoer's breach of ERISA's trust-based fiduciary law. Consistent with the congressional design to "apply rules and remedies similar to those under traditional trust law to govern the conduct of fiduciaries, '2 70 the drafters of ERISA replicated the main principles of trust remedy law in section 502(a)(1)-(3). According to the Scalia-led majorities in Mertens and Great-West, however, Congress actually wanted to impair the fiduciary law it was creating in ERISA, by disaffirming the principle of make-whole relief that enables trust remedy law to vindicate trust fiduciary law fully. Furthermore, Congress chose to implement this design surreptitiously, by creating a remedy law that authorizes what a normal reader would think to be the opposite of "appropriate equitable relief."
In this Article I have explained why this "unlikely" 27 1 reading of ERISA section 502(a) (3) is mistaken, and why the trust-law principles embodied in ERISA substantive law were also meant to shape ERISA remedy law. I have located the beginnings of the Supreme Court's trail of error in Russell, where the Court asserted the premise, reiterated in Mertens and Great-West, that ERISA's remedy provisions are so comprehensive that any feature of remedy law not expressly detailed in the statutory text should be treated as one that Congress deliberately omitted. This confused line of reasoning treats the normal work of applying statutory terms as though it were an effort to import extrastatutory terms. In contrast .to the provisions of ERISA that authorize the precise step of injunction, the authorization in section 502(a) (3) of "other appropriate equitable relief' (the term construed in Russell, Mertens, and Great-West) does not describe a particular remedy. When Congress uses such conceptual language, Congress necessarily intends for the courts to interpret it-to supply the specifics. Interpreting is applying, not implying. Both Justice Scalia's linguistic interpretation of the word "equitable" in section 502(a) (3) and the purposive interpretation preferred in this article are textualist. The dispute is about how to respect the text-to read one word in isolation from the text or to read that word in functional relation to the text. Justice Scalia was begging the question when he dismissed "vague notions of a statute's 'basic purpose"' as "inadequate to overcome the words of its text.
'272 Seeking to understand a statute's purpose is the time-honored technique for deciding what the drafters meant when using a word that can have different meanings. tion , ' 12 75 hence that the plain meaning "is simply the meaning of the people who did not write the document. '27 " The Court's neglect of the trust principles that should be guiding it is evident in the very language it has used to frame the problem. Beginning with Russell, the Court has referred to consequential damages by the pejorative "extracontractual." This term causes make-whole relief, which is routine in trust law, to sound undeserved ("extra"). Because Congress subjected plan administration to a statutory version of trust fiduciary law, the label of "contract" mischaracterizes the legal relations arising from ERISA, which (as the Court has repeatedly emphasized in other settings 2 7 7 ) sound in trust.
The main damage to ERISA remedy law was done in the Court's decision in Mertens, which construed "appropriate equitable relief' in section 502(a) (3) to preclude monetary damages for consequential injury on the ground that such relief was not "typical" of pre-fusion equity.
2 78 I have explained why this holding entails a triple error: (1) make-whole monetary relief always was and remains routine in trust and other fields of equity; (2) there is no support for the suggestion that Congress intended the "unlikely" step of reviving pre-fusion equity practice; and (3) the suggestion that what Congress intended by its language was a category of "typically equitable" remedies is not only without foundation in the text or legislative history, but has unraveled in the application as well.
The blunder that invited these errors was Justice Scalia's confusion in Mertens about the distinction between equitable jurisdiction and equitable relief. He rightly noted that equity courts had jurisdiction in some circumstances to award money damages in common law cases. His mistake was to infer that since "[m]oney damages are ... the classic form of legal relief,"1' ' when equity courts awarded money damages they were always awarding legal relief. That point is flatly wrong. Equity courts also awarded damages (sometimes called surcharge) as equitable relief in cases that were exclusively equitable, above all in breach of trust cases. As the Department of Labor has said, citing the Restatement of Trusts, in the pending Enron litigation discussed above, "monetary relief from a breachingfiduciary was traditionally, typically, and exclusively available from the courts of equity. ' Great-West revealed the futility ofJustice Scalia's attempt in Mertens to identify a category of "typically equitable" remedies that could be attributed to congressional intent. His list of such remedies consisted of injunction, mandamus, and restitution. Mandamus was wrong from the beginning, and in Great-West he had to subject restitution to the judicial equivalent of a manufacturer's recall. For no reason other than fidelity to a confessedly "unlikely" interpretation of Congress's grant of "appropriate equitable relief," he found himself attempting to unravel one of the great American achievements of private law, the unification of the law of unjust enrichment. According to Justice Scalia, Congress meant its grant of "other appropriate equitable relief' to decompose the law of restitution and to revive the vanished distinction between quasi-contract and constructive trust.
This senseless result underscores Justice Scalia's inability to answer the question raised in Mertens of why Congress should have wanted to restore the pre-fusion law/equity distinction. In truth, the category of "typically equitable," Justice Scalia's invention in Mertens, is neither found in nor fairly derived from the statutory text. To blame Congress, as Justice Scalia did, 28 2 for interpretive choices that are the work of the Court is disingenuous. The Supreme Court's job is to give reasons for what the Court does, and better reasons than were given in Russell, Mertens, and Great-West.
The Supreme Court needs to confess its error in ERISA remedy law, much as it has recently confronted its mishandling of ERISA preemption,283 and to realign ERISA remedy law with the trust remedial tradition that Congress intended in the grant of "appropriate equitable relief." It was error to say that mandamus was an equitable remedy; mandamus was always legal and never equitable. It was error to say that money damages never lay for equitable causes of action; our courts award damages for breach of trust and for other equitable causes of action every day. It was error to say that a Congress sitting in 1974 meant to unravel forty years of fusion of law and equity, solely by employing the benign sounding word "equitable" when authorizing "appropriate equitable relief." It was error to confuse the routine judicial work of applying so abstract a term as "appropriate equitable relief' with the forbidden activity of implying omitted statutory provisions. Congress federalized the law of pension and benefit plan administration for the primary purpose of protecting plan participants and beneficiaries through a triple regime of mandatory trusteeship,
